Agreement to Mediate
(Agreement to Collaborate)

ADVANCE \U 4.0____________

ADVANCE \D 4.0 This agreement is between the undersigned participants.


1.
Subject of Mediation:     [describe dispute or issues to be resolved]     or Case Number                .


2.
Mediation Process:  Mediation is a process in which a mediator assists and facilitates two or more participants to a controversy in reaching a mutually acceptable resolution of the controversy. The mediator will act as an impartial intermediary and will not act as an advocate for any party. The mediator is not acting as a judge and has no authority to force as settlement on the participants. The mediator will propose a settlement only with the consent of the participants.


3.
Participants:  Participation in mediation is voluntary; any participant may withdraw from or suspend the mediation process at any time for any reason. The participants agree to act in “good faith” in the mediation and to work toward a satisfactory agreement. “Good faith” means an affirmative duty to listen to the concerns and suggestions of the other participants and to communicate honestly and with integrity. Good faith also means that participants come to the mediation with sufficient authority to negotiate an agreement.


4.
Mediator:  The mediator:


a.  
may withdraw from the mediation upon notice to the participants consistent with the terms of any contractual obligation.


b.
    [is/is not]     an employee or agent of the agency.


c.
shall be compensated as follows: [choose one of the following]



(1)  ___ The mediator is a paid employee of the State of Oregon performing this mediation in the normal course of his or her employment with the State of Oregon and will receive no compensation other than his or her salary and benefits.



(2)
___ The mediator’s fees will be shared equally by the participants.



(3)
___ The mediator’s fees will be paid by the agency.



(4)
___ Other: ____________________________________


5.
Legal Advice:  Each participant should consult with his or her own legal counsel regarding the potential risks and benefits of participating in mediation. The mediator will not give legal advice, nor will he or she provide legal counsel to the participants. The participants are encouraged to secure independent legal advice throughout the mediation process and should obtain independent legal review before signing any formal mediated agreement.


6.
Applicable Law:  All applicable Oregon statutes and rules govern this agreement, the mediation process and any agreement resulting from the mediation.


7.
Discoverability, Admissibility, Confidentiality of Communications: 



a.
The participants will not subpoena the mediator or otherwise require the mediator to produce records, notes or work product or to testify in any future proceedings as to information disclosed or representations made in the course of the mediation, except to the extent such information is not confidential or may be disclosed pursuant to ORS 36.220, 36.222 or OAR    [agency confidentiality rule adopted pursuant to ORS 36.224]    . In the event any participant causes the mediator to be served with a subpoena or other process in violation of this clause, such participant shall pay the mediator’s reasonable costs, expenses and fees, including attorneys fees, related to the violation.



b.
With respect to matters in litigation, and as provided in the Oregon Evidence Code, Rule 408, evidence of an offer to compromise a claim is not receivable into evidence as an admission of either the validity or the invalidity of the claim. Additionally, evidence of conduct or any statement made in compromise negotiations, as well as the offer or completed compromise itself, is not admissible.



c.
Disclosure to the mediator of information covered by the attorney-client privilege does not waive the privilege.



d.
A stenographic or tape record     [may/may not]     be made of any mediation session.


e.
Scope:  [choose either A, B or C.]


Option A:
The mediation communications in this mediation are confidential and/or nondiscoverable and inadmissible to the extent authorized by OAR    [agency confidentiality rule adopted pursuant to ORS 36.224]
   and as indicated below:  [check one or more]


(1)  ___ are confidential and may not be disclosed to any other person. Because the participants are disclosing sensitive information in reliance upon an agreement of confidentiality, any breach of this agreement would cause irreparable injury for which monetary damages would be inadequate. Consequently, any participant may obtain an injunction to prevent disclosure of any such confidential information in violation of this agreement.


(2)
___ will not be admissible in any subsequent administrative proceeding and may not be disclosed during testimony in, or during any discovery conducted as part of, a subsequent administrative proceeding, or introduced as evidence by the participants or the mediator in any subsequent administrative proceeding.


(3)
___ will not be admissible in any subsequent administrative, judicial or arbitration proceeding and may not be disclosed during testimony in, or during any discovery conducted as part of, a subsequent administrative, judicial or arbitration proceeding, or introduced as evidence by the participants or the mediator in any subsequent administrative, judicial or arbitration proceeding.


Option B:
The mediation communications in this mediation are not confidential and, unless provided otherwise by state or federal law  or this agreement, may be disclosed or admitted as evidence in any subsequent proceeding because one or more of the following are true:


(
the agency has not adopted confidentiality rules pursuant to ORS 36.224, which apply to this mediation;


(
whether or not the agency has adopted mediation confidentiality rules, the participants do not want mediation communications in this mediation to be confidential except as otherwise provided by state or federal law or this agreement; or 


(
two or more of the participants are public bodies with a direct interest in the controversy that is the subject of the mediation (i.e., a “party” as defined in ORS 36.234), and at least one of the public bodies provides that mediation communications are not confidential.


Option C:
Because all the participants in this mediation are public bodies, the mediation communications in this mediation are not confidential and may be disclosed or admitted as evidence in any subsequent proceeding except to the extent those communications are exempt from disclosure under ORS 192.410 to 192.505.


f.
Any agreement resulting from this mediation (mediation agreement) will not be confidential and may be introduced in any subsequent proceeding, except to the extent the terms of the agreement are exempt from disclosure under ORS 192.410 to 192.505, a court has ordered the terms to be confidential under ORS 30.402 or state or federal law requires the terms to be confidential, unless one of the following applies:  [choose one of the following, if applicable]


(1)
___ The mediation involves an interpersonal workplace dispute and the agency has adopted OAR __________, which provides that certain terms of the mediation agreement may be confidential.  Therefore, the mediation agreement will be confidential to the extent provided in that rule.


(2)
___ The agency (a) is the mediator in this matter, (b) does not have a direct interest in the controversy that is the subject of this mediation, and (c) does not have regulatory authority over the subject matter of this mediation. Therefore, the mediation agreement will be confidential to the extent provided in ORS 36.220 to 36.238, if the participants so agree, which they do. [Optional: The participants agree, however, that the following terms of the agreement will not be confidential and may be disclosed unless provided otherwise by state or federal law: _______________.]


(3)
___ Because all the participants in this mediation are public bodies, the mediation agreement will not be confidential except to the extent it is exempt from disclosure under ORS 192.410 to 192.505.


8.
Liability:  The mediator is not civilly liable for any act or omission done or made while engaged in efforts to assist or facilitate a mediation, unless that act or omission was made or done in bad faith, with malicious intent or in a manner exhibiting a willful, wanton disregard of the rights, safety or property of another.


9.
Role of Legal Counsel:  Legal counsel may participate fully as an advocate for their clients during the mediation, bearing in mind that it may be appropriate in mediation for the participants to speak directly to each other or to the mediator.


10.
Enforcement of Agreement Resulting from Mediation:  Any written agreement resulting from this mediation shall be enforceable as a contract unless the agreement provides otherwise or the agreement resolves a contested case or other matter as to which the agency has authority to issue an order.  Unless provided otherwise by law or this agreement, any agreement resulting from the mediation may be introduced into evidence in any subsequent proceeding to enforce the terms of the agreement.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

Alternative or Optional Provisions


11.
Date and Time:  The mediation will take place at __________, on the ____ day of _________ at ________ o’clock __m.  It is anticipated that the mediation will last for ____ hours and if resolution is not achieved within this time frame, subsequent mediations may be scheduled with the agreement of all participants.


12.
Deadline:  The participants have established a deadline for the conclusion of the mediation. The deadline is _______________.  On/at this date/time, the mediation will terminate unless the participants agree otherwise in writing.


13.
Witnesses:  With respect to the role of witnesses in the mediation:       [describe extent to which witnesses may be called and whether they may be present during mediation session or join in the discussion]      . Subject to these terms, the following witnesses may testify:  _____________________.


14.
Submissions: Participants may submit pleadings, backup documents and explanations of the participant’s point of view. Submissions  must be received by the mediator ___ business days before the scheduled mediation.  Submissions will be confidential to the extent provided in this agreement.


15.
Media:  During the mediation, none of the participants or their representatives will discuss any matter relating to the mediation with any representatives of the media except with the express written permission of all the participants to the mediation process.


16.
Contested Case:  [This provision is to be used when the mediation concerns a matter in which a contested case hearing has been timely requested.]


a.
This mediation involves issues relating to a proposed agency action.          [name]             (hereinafter “party to the contested case”) has requested a contested case hearing on the proposed agency action.



b.
The agency will stay the contested case proceeding until a mediation agreement is reached, the agency or the party to the contested case discontinues the mediation, or the deadline (if any) specified in this agreement, has passed. 



c.
Unless the deadline (if any) for the conclusion of the mediation is extended by the agency and the party to the contested case, the mediation will terminate on the date specified in this agreement, above, and the agency will schedule a contested case hearing.



d.
Failing to reach a mediation agreement will not, in and of itself, affect the party’s right to a contested case hearing.  

e. If the party to the contested case and the agency sign a mediation agreement resolving the issues related to the proposed agency action, the party to the contested case waives any right to a contested case hearing or further appeal, unless the mediation agreement specifies that there are issues that remain unresolved.
The participants agree to the terms and conditions set forth above. 

__________________________________________ 

Name of Participant Agency 

__________________________________________

_____________

Signature of agency’s authorized representative or agency
Date


official or employee acting as mediator on behalf of agency

__________________________________________
 

Name of participant 

__________________________________________

_____________ 

Signature of participant’s authorized representative           
Date

__________________________________________ 

Name of participant 

__________________________________________

_____________  

Signature of participant’s authorized representative                 
Date

[The following signature is needed for mediation of an interpersonal workplace dispute if the participants and agency have agreed to confidentiality:]
____________________________________________

Name of agency official or employee agreeing to confidentiality

on behalf of the agency.
____________________________________________

_____________

Signature of agency official or employee
Date

9/14/2001

