HARDY MYERS

Attorney General

PETER D. SHEPHERD
Deputy Attorney General

TRIAL DIVISION

February 21, 2007

Case Processing
Clackamas County Courts
807 Main Street, Room 104
Oregon City, OR 97045

Re:  Curryv. Clackamas County et al
Clackamas County Circuit Court Case No. CV06100319

Dear Case Processing Clerk:

Enclosed is the State Agency Defendants’ Reply in Support of Motions to Dismiss.

Opposing counsel gave the State until Thursday, February 22, 2007 to file and serve the reply
memorandum.

Also enclosed is a postcard for the Court’s use in receipt notification.

Sincerely,

/Z;ZVZ wa

Erika L. Hadlock
St. Assistant Attorney General

TRIQ7634/ELH/sek

ce: Kelly Clark
Michael Judd

1162 Court Street NE, Salem, OR 97301-4096 Telephone: (503) 947-4700 Fax: (503) 947-4792 TTY: (503) 378-5938



o

4 IN THE CIRCUIT COURT OF THE STATE OF OREGON
5 FOR THE COUNTY OF CLACKAMAS
6 GERALD L. CURRY and ROBERTA G. Case No. CV06100319
CURRY, husband and wife,
7 STATE AGENCY DEFENDANTS' REPLY IN
g Plaintiffs, SUPPORT OF MOTIONS TO DISMISS
9 \Z Set for Hearing
CLACKAMAS COUNTY, OREGON, a Date: February 26, 2007
10 political subdivision of the State of Oregon; Time: 9:00
and the DEPARTMENT OF LAND
11 CONSERVATION AND DEVELOPMENT,
an agency of the State of Oregon; LAND
12 CONSERVATION AND DEVELOPMENT
COMMISSION, an agency of the State of
13 Oregon; DEPARTMENT OF
ENVIRONMENTAL QUALITY, an agency
14 of the State of Oregon; DEPARTMENT OF
FORESTRY, an agency of the State of
15 Oregon; and DEPARTMENT OF
ADMINISTRATIVE SERVICES, an agency
16 of the State of Oregon,
17 Defendants.
18 INTRODUCTION
19 The State defendants have moved to dismiss plaintiffs’ claims against the State on two
20 grounds: lack of jurisdiction and failure to state a claim upon which relief can be granted. In
21 this memorandum, the State replies briefly to the arguments plaintiffs make in opposing the
22 dismissal motion,
23
24/
25
26 /f
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1 ARGUMENT

2 A. The only question presently before this Court is whether it has jurisdiction over
plaintiffs’ Measure 37 compensation claim and Declaratory Judgment Act claims
3 against the State,

4 Much of plaintiffs’ response memorandum is dedicated to emphasizing their

5 dissatisfaction with the scope of the “waivers” that the State gave them after it determined their
6 Measure 37 claim was valid with respect to certain land use regulations administered by the

7  Department of Land Conservation and Development (“DLCD”). But the scope of those waivers,
8 and whether they satisfy the requirements of Measure 37, is not presently at issue. The State

9  does not base its motion to dismiss on an assertion that the waivers constitute legally sufficient
0 relief on plaintiffs’ Measure 37 claim. To the contrary, the dismissal motion is premised on this
11 court’s lack of jurisdiction to decide that issue outside the context of a timely filed APA petition
12 forjudicial review. Consequently, plaintiffs have expressed too soon their dissatisfaction with
13 the State’s decision not to waive each and every one of the land use regulations listed in their

14 complaint. This Court need not address that substantive issue unless and until it denies the

15 State’s motion to dismiss.

16 Although the issue is not presently before the Court, however, the vehemence of

17  plaintiffs’ response prompts the State to reply briefly to the accusation that it “has not bothered
18 toeventry to ‘waive’ all of the land use regulations cited by the Plaintiffs in their Measure 37
19 claim.” (Plaintiffs’ Resp at 10). To the contrary, DLCD analyzed plaintiffs’ Measure 37

20  demand, determined that it was valid, and issued two orders stating that it:

21 1. “will not apply the following laws to [plaintiffs’] partition of the 98.5-acre
property into lots of one or more acres or to their development of a dwelling on
22 each lot: applicable provisions of Goals 3, 4, 11 and 14, ORS 215 and OAR 660,

divisions 6, 11, and 33, enacted or adopted after [the dates on which plaintiffs
23 acquired the property].””’

26 ' Ex 3at1 (the exhibits cited in this memorandum are the exhibits to the State’s motion to
dismiss).
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2. “will not apply the following laws to [plaintiffs’] division of the 11.95-acre
property into one-acre or larger lots for residential development: apphcabie
provisions of Goals 11 and 14 and OAR 660-004-0040 and 660-011-0060."

These final orders address as many of the regulations, listed wholesale and without
explanation by plaintiffs, as could reasonably be viewed as restricting use, reducing value, and
being non-exempt in light of the requested use. Nonetheless, plaintiffs complain that the State
has left “numerous portions” of other statutes, including ORS chapter 92, “in effect on Plaintiffs’
Property.” (Plaintiffs’ Resp at 8). But DL.CD, the Department of Environmental Quality and the
Department of Forestry explained why they were not waiving those other laws. For example,

with respect to ORS chapter 92, DLCD explained:

ORS 92 establishes procedures for subdivisions and partitions. The claimants cite
this statute, but do not assert how this statute limits use of the property in a way
that reduces its fair market value. In addition, to the extent ORS 92 could be
construed to restrict the use of the property, most operative provisions of these
statutes were enacted prior to the claimants’ acquisition of the property and

therefore, has [iwc] not restricted the use of the property and is exempt under ORS
197.352(3XE).

There is no basis for plaintiffs’ insinuation that the state agencies did not give their Measure 37
claim serious consideration.

Whether the agencies’ conclusions about the extent to which plaintiffs are entitled to
Measure 37 relief are right or wrong, however, is not material to the State’s motion to dismiss.
The only issue presently before the court is whether it has jurisdiction under Measure 37 to
review those conclusions. Because plaintiffs’ first claim for relief is based on an allegedly
improper “continuing application” of the listed land use regulations, plaintiffs necessarily are
challenging the validity of determinations the State made in the final orders. As explained
below, the APA provides the exclusive procedure for bringing that type of challenge.

1
i

T px3até
* Ex3at1s
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B. This Court lacks jurisdiction over the Measure 37 compensation claim because the
APA provides the exclusive avenue for judicial review of the decisions embodied in
the State’s final orders.

Several aspects of the plaintiffs” argument are premised on their contention that the State
has “chosen” to use APA procedures in assessing Measure 37 claims, and could have followed
some other procedure. (E.g, Plaintiffs’ Resp at 3, 10). That contention reflects a fundamental
misunderstanding of the APA. The APA does not, itself, set forth procedures that the State may
choose to follow — or not to follow — as it sees fit. Rather, the APA “divides the universe of
agency actions into rules and orders, and further defines orders as ‘orders in contested cases’ or
‘orders in other than contested cases.”” Hayv Oregon Dep't of Transportation, 301 Or 129, 136
(1986) (citations omitted). Then, depending on “the pigeonholing of the agency action,” the
APA specifies how courts may review that agency action. Ibid. Thus, the State does not choose

whether to use to the APA when it sets out to make a decision. Instead, the APA provides that

once the State has made that decision and acted on it, the resulting order or rule is subject to

judicial review under the provisions of ORS chapter 183.

A second fundamental principle of administrative law states that, when the APA applies,
it provides the only means for courts to review agency action. See ORS 183.480(2) (*[jludicial
review of final orders of agencies shall be solely as provided by ORS 183.482, 183.484, 183.490
and 183.500™). Plaintiffs acknowledge that the State’s final orders on their Measure 37 claims
“could be reviewed under the APA,” but argue that the exclusivity language in ORS 183.480(2)
does not apply to review of those orders because Section 6 of Measure 37 creates a separate
cause of action. (Plaintiffs’ Resp at 11; emphasis in original). They attempt to distinguish the
APA-exclusivity cases cited in the State’s opening memorandum on the ground that those cases
related to the Declaratory Judgment Act, while plaintiffs’ complaint seeks damages under
Measure 37, not merely declaratory relief. (Plaintiffs” Resp at 13). But that distinction finds no

support in the case law, which establishes that even a claim for damages must await APA review
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when it necessarily is premised on disagreement with a decision embodied in an agency order.
See Muller v. Dept. of Agriculture, 164 Or App 11, 15-16 (1999).

Muller involved a state agency’s denial of the plaintiff’s request for a field-burning
permit. In the year following that denial, the plaintiff concluded that his field had yielded less
crop than it would have had he been allowed to burn it, and sued for tort damages in circuit
court. See id. at 13-14. A jury returned a verdict for the plaintiff. On appeal, the State argued
that the circuit court had lacked jurisdiction over the plaintiff’s complaint because he could have
petitioned for judicial review of the agency’s action under the APA. The plaintiff countered that
he was “not challenging the validity of an agency order, but rather [was] asking for damages for
the consequences of agency action.” Jd at 15. The Court of Appeals ruled in the State’s favor,

holding that the APA provided the exclusive means for review of the agency’s decision:

In this case, plaintiff claims damages resulting from the
denial of his application for a burning permit. His entitlement to
damages depends on the validity of the denial. He contends that
the denial was invalid because the department failed to comply
with “statutory provisions and rules in effect at all material times.”
This case, in other words, is precisely the sort of case that * * * is
subject to review exclusively under the APA, because it challenges
the validity of an agency action on the ground that it “violated a
statute or rule or was otherwise in violation of administrative law.”

L

Plaintiff insists that APA review is inadequate, because the
remedy he seeks — damages — is not available under the APA.
Indeed, plaintiff argues that precluding him from seeking damages
in this action unconstitutionally deprives him of a remedy.
Plaintiff’s argument amounts to mere question begging, however.
If he is entitled to a remedy, he must establish the invalidity of the
agency action in the first place. We merely hold that the exclusive
mechanism for establishing the invalidity of the agency action is
provided in the APA. We therefore conclude that the trial court
erred in denying the department’s motion to dismiss.

Id at 16-17 (citation omitted).

Muller controls this case. Here, as in Muller, plaintiffs seek monetary relief based on an

allegation that they were damaged by state-agency action. And here, as in Muller, plaintiffs can
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prevail only if they establish that the agency action was unlawful — in this case, because the
agencies incorrectly determined which land use regulations were subject to waiver, with the
result that certain regulations wrongly continue to apply to plaintiffs’ property. Consequently, to
the extent that plaintiffs’ claims take issue with the agency’s resolution of their Measure 37
demand, their sole avenue for relief would have been a timely filed APA petition for judicial
review.

Nonetheless, plaintiffs argue that APA-exclusivity principles do not apply here because
Measure 37 does not say that it is governed by the APA. (Plaintiffs’ Resp at 14). To the extent
that plaintiffs suggest that APA-exclusivity principles preclude suits against the State under other
remedial statutes only when those statutes explicitly say so, they have the law exactly backwards.

The governing principle is that the APA always applies to agency decision-making and to

judicial review of resulting orders except when a particular statute says that it does not. See

Fairbanks v. Bureau of Labor and Indusiries, 323 Or 88, 93-94 (1996) (declining to insert into a
statute a provision exempting it from the APA).

Plaintiffs also suggest that Measure 37 must not be subject to the APA because of the
“statutory directive that later, more specific statutes are to govern earlier, more general ones.”
(Plaintiffs’ Resp at 14). But in Olsen v. Deschutes County, 204 Or App 7, rev denied, 341 Or 80
(2006), the Court of Appeals rejected the argument that a later-enacted, and more specific,
statute always controls over an existing general law. Referring to the same maxim on which
plaintiffs rely here, the Court said, “The ‘later and more specific” maxim applies when statutes
conflict. Applying the maxim necessarily renders one of the statutes — the older and more
general — meaningless, and should therefore be used only when a conflict actually exists and
cannot be avoided.™ Id at 13 (citations omitted); see also Palmguist v. Flir Systems, Inc., 207 Or
App 365, 371 (2006) (“The rule that a general statute gives way to a more specific statute applies

only when there is an irreconcilable conflict between the statutes™).
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Here, there is no conflict between the APA and Section 6 of Measure 37, so neither
statute need be disregarded. As the State explained in its opening memorandum, the APA
applies when the State has issued a final order on a Measure 37 claim. Section 6 applies when
the State (or another government body) does not take final action on a Measure 37 claim within
180 days. In that circumstance, the claimant has a cause of action for monetary compensation.
ORS 197.352(6). But when, as here, the State has evaluated a Measure 37 claim and issued a
decision on it, review of that decision is solely under the APA.

C. Corey v. DLCD does not affect the AP A-exclusivity analysis.

On January 31, 2007, the Court of Appeals issued a decision holding that it, not the
circuit court, had jurisdiction to review a particular Measure 37 waiver order under the APA.
Coreyv. DLCD, _ Or App __ (2007 Ore. App. LEXIS 130). That was so, the Court explained,
because “the DLCD procedure should have been conducted as a contested case.” Corey., slip op.
at 6. And a contested case should have been held, the court reasoned, because “DLCD create[d]
an entitlement to benefits — including the disputed waivers — when it accepted petitioners’
Measure 37 claim.” Ibid.

Plaintiffs assert without elaboration that, after Corey, “the State cannot argue that * * *
the specific procedures of the APA should apply” to judicial review of Measure 37 claims and
the resulting orders. (Plaintiffs’ Resp at 15). The State does not understand plaintiffs’ argument.

Corey in no way undermines the State’s argument that the APA provides the exclusive means for

judicial review of decisions encompassed within Measure 37 orders. If anything, Corey seems to

support the argument that the APA provides the jurisdictional basis for review of Measure 37
orders. But even that may be reading too much into Corey at this juncture. No appellate
judgment has issued in that case, which is not yet final, and in which the State plans to file a
petition for reconsideration.

i

1
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D. The notice of appeal rights in the final orders does not preclude the State from
arguing APA exclusivity.

Plaintiffs argue that the state is estopped from arguing that the APA provides the

exclusive means of judicial review because of the notice of appeal rights included in the final

orders. That notice states:

NOTICE OF RIGHT TO APPEAL OR OTHER JUDICIAL RELIEF

You are entitled, or may be entitled, to the following judicial
remedies:

1.

o

Judicial review under ORS 183.484: Judicial review under
ORS 183.484 may be obtained by filing a petition for review
within 60 days from the service of this order. A petition for

judicial review under ORS 183.484 may be filed in the Circuit

Court for Marion County or the Circuit Court in the county in
which you reside.

A cause of action under ORS 197.352 (Measure 37 (2004)): If
a land use regulation continues to apply to the subject property
more than 180 days after the present owner of the property has
made written demand for compensation under ORS 197.352,
the present owner of the property, or any interest therein, shall
have a cause of action in the circuit court in which the real
property is located.

Plaintiffs argue: (1) that this notice amounts to a concession that the APA does not provide the

exclusive means of challenging the final orders; and (2) that the State is now estopped from

contending otherwise. (Plaintiffs’ Resp at 16).

Neither aspect of plaintiffs’ argument has merit. First, the notice does not say that review

always is available directly under Section 6, but simply informs claimants that they “may” be

entitled to one or more of the listed remedies. The State’s choice to put claimants on notice of

the remedies they might be able to pursue — depending on the particular circumstances of their

cases and upon eventual appellate rulings on the jurisdictional issues — is not a concession that all

those avenues of review always are available.

4 Ex 3 at 4-5; footnote omitted.
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Second, the State’s description of possibly available remedies does not itself create a
remedy or confer jurisdiction on a court in any given case. Cf Statev. K P,3240r1,5n1
{1996) (“jurisdiction of the Supreme Court cannot be conferred by consent, agreement, or waiver
of the litigating parties™). Rather, the right to a legal remedy is created by law and no assertion
by the State could create jurisdiction where it otherwise does not exist. Cf State v. Shaw, 338 Or
586, 599 (2005) (“parties to an appeal may not confer jurisdiction by either waiver or

agreement”).

D. Plaintiffs have not stated a Measure 37 compensation claim because the State has
elected —~ and may continue to elect — waiver as the appropriate remedy.

The State argued in its opening memorandum that plaintiffs do not have a Measure 37
claim for compensation because the State has elected to issue a “waiver” of certain land use
regulations instead of paying monetary compensation, as Measure 37 allows. In response,
plaintiffs argue at length that the waivers the State has issued are inadequate because they do not
address all land use regulations about which plaintiffs have complained. (Plaintiffs’ Resp at 17-
22).

Plaintiffs miss the point of the State’s argument. The State is not arguing in this motion
to dismiss that plaintiffs do not have a Measure 37 compensation claim because the State has
issued an adequate waiver. Rather, the State is arguing that plaintiffs do not have a Measure 37
compensation claim because the State has issued a waiver. Once the State has elected waiver as
a remedy, there is no entitlement to compensation. See ORS 197.352(8), (10). That does not
mean that Measure 37 claimants are left with no remedy if the waivers that the State issues are
insufficient. All it means is that those claimants may challenge the waiver orders only by
petitioning for judicial review under the APA. If claimants succeed in those challenges, the
result will be remand to the state agencies with instructions to either grant adequate waivers or

pay compensation. As always, the choice remains with the State.

Page 9 - STATE AGENCY DEFENDANTS' REPLY IN SUPPORT OF MOTIONS TO DISMISS

DS1/s1e/TRIQYI 1O

Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 947-4700 / Fax: (503) 9475792



I P A

< N e~ v Lh

E. Plaintiffs have not stated a claim for declaratory relief with respect to
transferability.

In their third claim for relief, plaintiffs seek a declaration that their Measure 37 waivers
are transferable to subsequent owners of the property. (Complaint § 28). If that claim were
based on anything in the final orders, this court would lack jurisdiction for the same reason that it
lacks jurisdiction over plaintiffs’ Measure 37 claim: the APA provides the exclusive means for
review of those orders. In their response memorandum, however, plaintiffs assert that their
declaratory judgment claim is based on a February 24, 2005, letter from the Department of
Justice to DLCD, in which the State explained its position on “transferability.” (Plaintiffs Resp
at 23). To the extent plaintiffs’ claim is based on that letter, it is not ripe and should be
dismissed.

Plaintiffs note correctly that the State interprets Measure 37 “waiver” relief as personal to
the present owner of real property. That interpretation is described in final orders on Measure 37

¢claims as follows:

FOR INFORMATION ONLY
The Oregon Department of Justice has advised the Department of Land
Conservation and Development that “[i]f the current owner of the real property

conveys the property before the new use allowed by thse pubic entity is
established, then the entitlement to relief will be lost.”

The State’s position on transferability has been upheld by one circuit court decision.®

Plaintiffs argue that they have a claim for declaratory relief based on the State’s 2005
letter explaining its position on transferability. But absent an actual dispute, a claim for
declaratory relief, like any other claim, is not justiciable. In Brown v. Oregon State Bar, 293 Or

446 (1982), the Supreme Court described the elements of a justiciable controversy:

Justiciability is a vague standard but entails several definite
considerations. A controversy is justiciable, as opposed to abstract, where there is
an actual and substantial controversy between parties having adverse legal

* Ex 3ats.

 hip//fwww.doj.state.or.us/hot topics/pdf/measure3?/crook co decision.pdf
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13
14
15

interests. The controversy must involve present facts as opposed to a dispute
which is based on future events of [sic] a hypothetical issue. A justiciable
controversy results in specific relief through a binding decree as opposed to an
advisory opinion which is binding on no one. The court cannot exercise
jurisdiction over a nonjusticiable controversy because in the absence of
constitutional authority, the court cannot render advisory opinions.

293 Or at 449 (citations omitted).

Here, plaintiffs’ complaint alleges no facts which, if true, demonstrate that the State’s
general announcement regarding its position on transferability of waivers has precluded plaintiffs
from transferring their property to a person who otherwise would be willing to buy it. Unless
and until plaintiffs allege present facts showing an actual present controversy, the fact that the
DQJ has given advice to DLCD is not grounds for relief,

CONCLUSION

For the reasons stated above and in the memorandum supporting the State’s motion to
dismiss, this court lacks jurisdiction over plaintiffs’ Measure 37 and Declaratory Judgment Act
claims and plaintiffs have failed to state ultimate facts constituting any claim upon which relief
can be granted. Plaintiffs’ claims against the State defendants should be dismissed.

DATED this ;ZL day of February, 2007.

Respectfully submitted,
HARDY MYERS

A? General

“DARSEE STALEY #87351°
ERIKA L. HADLOCK #91297
Senior Assistant Attorneys General
Trial Attorneys
Tel (503) 947-4700
Fax (503) 947-4792
darsee.staley(@doj.state.or.us
erika.hadlock@doj state.or.us
Of Attorneys for State Agency Defendants
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] CERTIFICATE OF SERVICE
2 I certify that on February i\ 2007, 1 served the foregoing State Agency Defendants’
3 Reply in Support of Motions fto Dismiss upon the parties hereto by the method indicated below,

4 and addressed to the following:

5
6 Kelly W.G. Clark ___HAND DELIVERY
Attorney at Law _ MAIL DELIVERY
7 O'Donnel & Clark LLP v OVERNIGHT MAIL
1650 NW Naito Pkwy, Suite 302 __ TELECOPY (FAX)
8 Portland, OR 97209
9  Michael E. Judd __ HAND DELIVERY
Clackamas Assistant County Counsel _v7 MAIL DELIVERY
10 906 Main Street __ OVERNIGHT MAIL
1 Oregon City, OR 97045 ___ TELECOPY (FAX)
12
13
14
"ERIKA HADLOCK #91297
16 DARSEE STALEY #87351
Senior Assistant Attorneys General
17 Trial Attorneys
Tel (503) 947-4700
18 Fax (503) 947-4792
Erika.Hadlock@doj state or.us
19 Darsee Staley(@doj.state.or.us
Of Attorneys for State Agency Defendants
20
21
22
23
24
25
26
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