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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF YAMHILL

Case No. CV060341

RESPONDENTS' CROSS MOTION FOR
SUMMARY JUDGMENT

{Oral Argument Requested)

Pursuant to ORCP 47, respondents move for summary judgment on the ground that

respondents’ final order on petitioners’ Measure 37 claim concluded correctly that petitioners did
not acquire any interest in the subject property until they became successor trustees of the trust in

which the property is held. Accordingly, respondents are entitled to judgment as a matter of law.

Petitioners already have moved for summary judgment and have requested oral argument and

Counsel for the parties have conferred in good faith about the issues presented by these
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1 This motion is based on the record and file herein and respondents’ memorandum in

2 support of motion for summary judgment, with attached exhibits.
3 DATED this o2 day of January, 2007,
4 Respectfully submitted,
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF YAMHILL

Case No. CV060341

MEMORANDUM IN SUPPORT OF
RESPONDENTS' CROSS-MOTION FOR
SUMMARY JUDGMENT AND OPPOSITION
TO PETITIONERS’ MOTION FOR SUMMARY
JUDGMENT

INTRODUCTION

Petitioners McCallie, Suderman and Thompson filed a Measure 37 claim with respect to

real property in Yamhill County. The State issued a final order in which it determined that the

claim was valid and elected, instead of paying compensation, to “waive” certain land use

regulations, that is, “not to apply * * * iand use regulations to allow the owner to use the
g pp g

property for a use permitted at the time the owner acquired the property.” ORS 197.352(8); see

ORS 197.352(10) (also authorizing waiver). Petitioners challenge the State’s final order,

alleging that the State incorrectly determined the date on which they acquired the property and,
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therefore, granted an inadequate waiver. Petitioners seek reversal or remand of the final order.
(Petition § 13),

This motion for summary judgment presents a single legal question: On what date did
petitioners acquire an interest in the subject property for purposes of Measure 37?7 The State
determined that petitioners first acquired an interest that allowed them to “use” the property ~ a
necessary attribute of Measure 37 ownership — in October 2004, when they became successor
trustees of the Carkuff Living Trust, the trust in which the property is held. Petitioners contend
that they acquired an interest in the property in January 1983, when they were named as
beneficiaries of the trust. As explained in detail below, neither Measure 37 nor Oregon trust law
supports petitioners’ theory that their status as trust beneficiaries gave them ownership interests
in the trust assets sufficient to support a Measure 37 claim. As a matter of law, petitioners did
not acquire such ownership interests in the property until they became successor trustees.
Accordingly, the State is entitled to summary judgment in its favor.

BACKGROUND
A. Measure 37

A property owner qualifies for Measure 37 relief if: (1) a public entity enacts or enforces
a “land use regulation” after December 2, 2004, that (2) restricts the owner’s use and (3) has the
effect of reducing the fair market value of the owner’s property. ORS 197.352(1). Section 3 of
Measure 37 provides that certain land use regulations shall not be a basis for a written demand
under Section 1, notably regulations in effect when the owner or a family member acquired the
property. ORS 197.352(3XE). Section 11 defines “owner” as the “present owner” of the
property, and lists the relationships on which a “family member” finding may be based. ORS
197.352(11)(A), (O).

For regulations enacted prior to the effective date of Measure 37 (December 2, 2004),
Section 5 requires owners to submit written demands by December 2, 2006, or the date on which

a land use regulation is applied “as an approval criteria [sic]” on a specific land use application,
£ PP PP P PP
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whichever is later. After determining that an owner submitted a timely, valid written demand,
the public entity has the option to pay compensation or to “modify, remove, or not to [sic] apply”
land use regulations to the extent necessary “to allow the owner to use the property for a use
permitted at the time the owner acquired the property.” ORS 197.352(8); see also ORS
197.352(10). In this case, the State determined that petitioners’ Measure 37 claim was valid and
granted waiver relief in lieu of compensation '
B. Statement of undisputed facts

For purposes of this motion for summary judgment, the following facts are undisputed:

I Petitioners currently have ownership interests in real property in Yambhill County,
Oregon, that is the subject of Measure 37 claim number M122647. (Petition y 1, 5).%

2. The subject property has been an asset of the revocable Carkuff Living Trust (“the
trust™) since 1983, (Petition 44 1, 5).

3. Petitioners were designated beneficiaries of the trust on January 10, 1983,
(Petition § 5).

4. The “REVOCABLE LIVING TRUST AGREEMENT? for the Carkuff Living

Trust provides that:

a. trust property is “vested in the Trustees”;

b. the trustors “may at any time” revoke the agreement or withdraw property
from the trust;

C. the trustees “shall have and exercise the exclusive management and

control of the assets comprising the trust estate.”

(Trust Agreement at 3 (the agreement is attached to the petition for judicial review; see Petition

8)).”

' Allowing the owner to use the property in a way that would otherwise be prohibited by land
use regulations is commonly referred to as granting a Measure 37 “waiver.” DLCD can pay

compensation only if and when the legislature appropriates funds for that purpose. See OAR
660-002-0010 (8) (c).

? The State has attached the petition for judicial review as Exhibit 1 to this memorandum.

3 The State has attached the trust agreement as Exhibit 2 to this memorandum.
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5. In its final order on Measure 37 claim number M122647, the State granted
petitioners relief in the form of a “waiver” dating back to October 9, 2004, the date on which the
State determined that petitioners had become successor trustees of the trust. (Petition § 8).]

6. Petitioners allege that the State should have granted a waiver dating back to
January 10, 1983, when they became beneficiaries of the trust. Petitioners claim that, by virtue
of being designated trust beneficiaries, they “had an interest in the subject property that was
property of the trust.” (Petition § 10; see Petition 4 8, 9)

C. Standard of review

Petitioners properly have petitioned for judicial review of the State’s final order under
ORS 183.484, which is the portion of the Administrative Procedures Act (“APA”) that govems
judicial review of orders in other than contested cases. In an ORS 183.484 proceeding, the court
determines whether a final order is supported by substantial evidence in the record and whether
the agency has correctly applied the law. ORS 183.484(5); Powell v. Bunn, 185 Or App 334,
339 (2002), rev den, 336 Or 60 (2003). The “record,” for purposes of judicial review of an order
in other than contested case, is the record developed in circuit court. Norden v. Water Resources
Dept, 329 Or 641, 649 (2000).

All parties now have moved for summary judgment pursuant to ORCP 47. The standards
that generally govern a court’s evaluation of the facts and evidence presented with summary-
judgment motions do not apply in an ORS 183.484 proceeding, and the State discusses below the
different analysis that does apply in APA cases. In this case, however, the distinction does not
matter, as the parties agree on the facts and only the law is in dispute.

The Court of Appeals has explained that “viewing factual disputes in the light most
favorable to a nonmoving party” — the usual standard of review in a summary-judgment motion —

“[is] not appropriate in the judicial review of an administrative order in a noncontested case

4 Petitioners attached the final order to their petition for judicial review, and the State has
attached it as Exhibit 3 to this memorandum.
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proceeding.” Powell, 185 Or App at 339. Instead, the circuit court’s charge is to decide whether
“the order is supported by substantial evidence” and any subsequent appellate review is limited
to determining whether the circuit court correctly made that decision. /bid

“Substantial evidence exists to support a finding of fact when the record, viewed as a
whole, would permit a reasonable person to make that finding.” ORS 183.484(5)(c).
Consequently, in determining whether substantial evidence supports an agency’s factual
findings, the question before a circuit court “is limited to whether the evidence would permit a
reasonable person to make the determination that the agency made in the particular case.”
Norden, 329 Or at 649. If substantial evidence supports the agency’s decision, it does not matter
that the record also includes “evidence to the contrary.” Ibid See also G A S P v Environmental
Quality Commission, 198 Or App 182, 194-96 (2005) (*[t}he court’s purpose on review is not to
find the facts itself but to decide ‘whether the evidence would permit a reasonable person to
make the determination that the agency made™).

Thus, in deciding the cross-motions for summary judgment presently before the court, the
only questions presented could be: (1) whether the State’s final order on petitioners’ Measure 37
claim is based on an incorrect interpretation or application of the law; and (2) whether the
factual findings in the final order are supported by substantial evidence in the record. As noted
above, however, the State does not dispute petitioners’ factual allegations for purposes of the
cross-motions for summary judgment. Accordingly, this cowrt need consider only the legal

significance of those facts.

> See ORS 183.484(5)(a) (describing juciic'iai review for incorrect interpretations of law); ORS
183 484(5)(b) (describing judicial review for unlawful exercise of agency discretion).
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1 ARGUMENT
2 A, A person is an “owner” for purposes of Measure 37 only if the person’s interest in
real property is one that can be restricted by a land use regulation in a way that
3 reduces the fair market value of that interest.
4 The question this case presents is when, for purposes of Measure 37, petitioners first
5 became owners of the real property that is held in the Carkuff Living Trust. Petitioners contend
6 they acquired ownership interests when they were named as trust beneficiaries in 1983, The
7 State determined that petitioners first acquired ownership interests much later, when they became
8 successor trustees. The parties’ disagreement centers on what it means to be an “owner” of real
9  property who can have a Measure 37 claim and, therefore, may be entitled to “waiver” relief.
10 The word “owner” is used in section 1 of Measure 37, which describes when a claim for
11 compensation arises:
12 (1) I a public entity enacts or enforces a new land use
regulation or enforces a land use regulation enacted prior to
13 December 2, 2004, that restricts the use of private real property or
any interest therein and has the effect of reducing the fair market
14 value of the property, or any interest therein, then the owner of the
s property shall be paid just compensation.
16 ORS 197.352 (emphasis added). “Owner” is defined as “the present owner of the property, or
17 any interest therein.” ORS 197.352(11)(C) (emphasis added).
18 These provisions establish that, to be an “owner” for purposes of Measure 37, a person
19 must have a present interest in the property. But the definition of “owner,” standing alone,
20 provides little help in determining what kind of ownership interest may be the basis for a
21 Measure 37 claim. The court must look to the rest of the statute in order to understand the

22 meaning of “the present owner of the property, or any interest therein.”

23 Under section 1, a claimant qualifies for Measure 37 relief only if, among other things,
24 the claimant has an interest in private real property and a land use regulation restricts the use of
25 that property. ORS 197.352(1). Thus, an “owner” must be a person who would have a present

26 right to use the property in the regulation’s absence. Moreover, Measure 37 provides a remedy
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only when land use restrictions reduce the fair market value of the property or any interest
therein. /hid Consequently, the ability to realize market value is essential to a Measure 37
claim. A qualifying property owner, therefore, is one who presently owns the property or any
interest therein, and has a right to use the property that is restricted by land use regulations that
reduce the value of that property interest.®

The term “owner” also is important in sections 8 and 10 of Measure 37, which describe
governmental authority to waive land use regulations in lieu of paying just compensation. Those
provisions specify that waiver relief is available only to an “owner” and that the scope of the
waiver depends on the date on which the owner acquired his or her interest in the property. ORS
197.352(8), (10).

In sum, the term “owner” as used in ORS 197.352 refers to the present owner of a
property interest that is subject to land use regulations that both restrict use and reduce value. 1f
the owner’s property interest gives rise to a Measure 37 claim, the State must then determine
when the owner acquired that interest, which will govern the scope of any waiver that will be
granted. As explained below, application of those principles to this case makes it clear that the
petitioners became “owners” of property held in the revocable trust only when they became
successor trustees of that trust. Petitioners were not owners of trust assets when their only

relationship to the trust was that of beneficiaries.

B. A beneficiary of a revocable trust is not an “owner” of real property held by that
trust because the beneficiary has no interest in the property that can be restricted
by lard use regulations in a way that reduces the interest’s fair market value,

S Interpreting the term “owner” in the context of who is may be entitled to relief under Measure
37 is consistent with Oregon precedent. Oregon courts repeatedly have declared that the word
“owner” lacks a fixed meaning outside the context and purpose of the statute in which it is used.
For example, in Moe v. Beck, the Supreme Court noted that “[d]ivining the legislative intent in
statutes using the word ‘owner’ has been a vexing probilem for nearly a century.” 311 Or 499,
504-505 (1991). After considering the lease agreement at issue, and the six places in the Oregon
Safe Employment Act (including a “definition™) that used the word “owner,” the court concluded
that the lessor of a vehicle was an “owner” within the meaning of the statute at issue. See also
Pedro v January, 261 Or 582, 602 (1972) (“When the term ‘owner’ or ‘ownership’ is used in a
statute, the context and purpose of the statute governs what is meant by the use of the terms™).
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Petitioners contend that they became owners of the trust property, for purposes of
Measure 37, when they were named as trust beneficiaries in 1983, (Petioners’ Memorandum at
4). That theory is unavailing because beneficiaries of a revocable trust do not have any interest
in trust property that allows them to use the property in a way that land use regulations could
restrict. Rather, as explained below, it is the trustee who is authorized to use trust property and,
therefore, owns the property for purposes of Measure 37.

In Oregon, a trust is best viewed not as a distinct legal entity but as a means of
establishing persons’ relationships to property in a way that divides legal and equitable interests

in the property among those persons:

A trust is a method of transferring property, either during life or at
death, for the benefit of another, with “strings attached.” The
person who creates a trust makes a gift of the property to another,
with instructions on how the property is to be managed and
distributed for the benefit of a third person.

QOSB Administering Trusts in Oregon CLE, § 1.2 (emphasis added). As the Court of Appeals
recently explained, “[a]n express trust is created when a grantor or trustor presently divests
himself or herself of full legal and equitable ownership in property, with legal title held by a
trustee and equitable ownership resting in a beneficiary.” Brown v. Brown, 206 Or App 239,
249, rev den, 341 Or 449 (2006). The trustee administers the trust in the beneficiaries’ interest.
See ORS 130.650; ORS 130.655(1).

Thus, petitioners’ assertion that they “acquired an equitable interest in the subject
property on the date they were designated beneficiaries of the trust” is correct, so far as it goes.
{Petioners’ Memorandum at 4). But for Measure 37 purposes, the question is not whether the
claimant has any legal relationship to the subject property. Instead, as explained above, the
question is whether the claimant’s interest gives the claimant a right to use the property in a way
that land use regulations can restrict, reducing the interest’s fair market value.

In a trust relationship, only the trustee has the right to use trust property in a way that

could give rise to a Measure 37 claim. The trustee, not the beneficiary, must “take control of and
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protect the trust property.” ORS 130.690. Subject to fiduciary obligations to the beneficiaries,
the trustee has broad authority over trust property, including the power to sell it, to “partition or
otherwise change the character of trust property,” and to “subdivide or develop land, dedicate
land to public use or grant public or private easements, and make or vacate plats and adjust
boundaries.” ORS 130.725(3), (8); see ORS 130.725(2). Trust beneficiaries have no such
authority.

The beneficiaries’ lack of authority to use trust property is particularly clear where, as
here, the property is held in a revocable trust. Revocable trusts often are used as will substitutes
and the Uniform Trust Code reflects that reality. See, e. g, ORS 130.500 (“A person who has
capacity to make a will has capacity to create, amend, revoke or add property to a revocable
trust, or to direct the actions of the trustee of a revocable trust”). Just as a testator may alter the
terms of a will, the settlor of a revocable trust may amend a trust or revoke it altogether. ORS
130.505. 1f the settlor revokes the trust, “the trustee shall deliver the trust property as the settlor
directs.” QRS 130.505(4). Thus, the settlor can remove property from a revocable trust at any
time, divesting the beneficiaries of any interest they otherwise had in the property. See also ORS
130.510(1) (“While the settlor of a revocable trust is alive, rights of the beneficiaries are subject
to the control of the settlor, and the duties of the trustee are owed exclusively to the settlor™).

In sum, the beneficiaries of a revocable trust have — at best — a contingent future interest
in real property held in the trust while the settlor remains alive and legally competent to revoke
the trust. The beneficiaries have no right to use the propeity and, at any time, could lose afl
interest in the property if the settlor chose to remove it {from the trust. Consequently, the
beneficiaries are not owners of the trust property “or any interest therein,” for purposes of
Measure 37, because their equitable interest in the property is not one that a land use regulation
can restrict, with “the effect of reducing the fair market value” of that interest. ORS 197.352(1).
Trustees, on the other hand, are “owners”™ of trust property for Measure 37 purposes because they

control the property and are authorized to use it.
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The State applied these general principles of trust law to this case when it determined that
petitioners acquired an interest in the real property held in the Carkuff Living Trust only when
they became successor trustees, not years earlier, when they were designated as beneficiaries.’
Indeed, the express terms of that trust confirm that the beneficiaries had no ability to use trust
property while the settlors remained alive and competent to serve as trustees. The agreement
provides that: the trust property vested in the trustees; the settlors could revoke the agreement or
withdraw property from the trust at any time; and that the trustees “shall have and exercise the
exclusive management and control of the assets comprising the trust estate.” (Trust Agreement
at 3; emphasis added). Consequently, the State correctly applied the law when it determined that
petitioners became “owners” of the trust property only when they became successor trustees —
not when they were named as beneficiaries — and gave petitioners Measure 37 waivers going

back only to that acquisition date.

" The State determined that petitioners became successor trustees in October 2004, following the
death of their father, Marvin Carkuff. (Ex 3 at 6). In their motion for summary judgment,
petitioners assert that they actually became trustees in April 1995, when Mr. Carkuff became
mentally incapacitated. (Petitioners” Memorandum at 6 and Ex A). The State agrees with
petitioners that this discrepancy “is not a material fact” with respect to the current motions for
summary judgment.
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1 CONCLUSION

o]

As a matter of law, petitioners did not become “owners” of property held in the Carkuff

3 Living Trust until the date on which they became trustees, and the State correctly determined that
4 petitioners were entitled to a Measure 37 waiver dating back only that far. Accordingly,

5 plaintiffs’ motion for summary judgment should be denied and the State’s cross-motion for

6 summary judgment shouic‘iﬂge granted.

7 DATED this & day of January, 2007,
8 Respectfully submitted,
9 HARDY MYERS

Attorney General
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12 "ERIKA L. HADLOCK #91297
Sr. Assistant Attorney General

13 Trial Attorney
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF YAMHILL

KATHRYN McCALLIE,

BETTE J. SUDERMAN, and
BARBARA L. THOMPSON,
trustees of the Carkuff
Revocable Living Trust,

Petitioners,
V.
Oregon Department of Land
Conservation & Development,
an Agency of the State of Oregon,
Respondent,
and
Oregon Department of
Administrative Services,

an Agency of the State of Oregon,

Respondent

R il P N NP I P W A W A W A W A W AN A A W L L AN

Case No, C\/Oéf?i"f/

PETITIONER'S
COMPLAINT

(Petition for Judicial
Review Pursuant

to ORS 183.484)

Petitioners, Kathryn McCallie, Bette J. Suderman, and

Barbara L Thomson, seek judicial review under ORS 183.484 of a

PAGE 1 - PETITION FOR JUDICIAL REVIEW OF KATHRYN MCCALLIE, et al.
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final order of the Respondent, Department of Land Conservation
and Development (DLCD) and the Land Conservation and Deve1opmenf
Commission (LCDC), and of the Respondent, Department of
Administrative Services (DAS).

1.

Petitioners were claimants under Ballot Measure 37 (2004)
(OR5 187.352) as beneficiaries and successor trustees, and
currently as trustees, of the Carkuff Revocable Living Trust,
which has an ownership interest in real property in Yamhil]
County in Claim No. M 122647, dated August 14, 2006.

Petitioners were parties to the administrative proceeding which
resulted in the order for which review is sought, and their claim
was the subject of the final order issued by DLCD and DAS. The
subject property is located outside of the City of Sheridan,
County of Yamhill.

2.

Respondent Department of lLand Conservation and Development
is an administrative agency of the State of Oregon created
pursuant to ORS 197.075. The governing commission of DLCD is the
Land Conservation and Development Commission, created pursuant to
(RS 187.030, and appointed by the Governor. LCDC also is part of
PLED. ORS 187.075. The LCDC adopted Statewide Land Use Goals and
administrative rules regulating the uses of land in the State,
ORS 197 .040. As used herein, DLCD inciudes the LCDC.

7/
/7
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3.

Respondent Department of Administrative Services is an
administrative agency of the State of Oregon created pursuant to
ORS 184.305. DAS is governed by a Director, who is appointed by
the Governor. ORS 184.315.

4.

The final order of DLCD and DAS was adopted pursuant to OAR
125-145-0100(5) and (6). OAR chapter 125, division 145, was
adopted by the DAS to “establish procedures for filing and
reviewing Claims against the State of Oregon under Measure 37."
OAR 125-145-0010. Under DAR 125-145-0020(13), DLCD s a
“"Regulating Entity,"” "an Agency that has enacted or enforced, or
has the authority to remove, modify or not te apply, the Land Use
Regulation(s) identified in the [Measure 37] Claim.” DAS is
defined as the "Department.” QAR 125-145-0010(5). OAR 125-145-
0100(5) authorizes the Regulating Entity, DLCD, to approve or
deny a Measure 37 claim and issue a final decision. OAR 125-145-
0100(6) requires DLCD to forward the decision to the Department,
DAS, and requires the DAS to issue a final order. DLCD and DAS
had authority under OAR chapter 125, division 145, to issue the
Final Order in Claim No. M 122647, dated August 14, 2006, the
order that is the subject of this Petition for Judicial Review.

5.

On May 2, 2005, Petitioners filed with Yamhil]l County a

claim under Measure 37 for 41.6 acres in which they acquired an

interest by being designated beneficiaries of the Carkuff Living
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Trust on January 10, 1983, one asset of the trust being the
subject property. They sought teo have Yamhill County waive all
Tand use regulations adopted subsequent to the date on which they
acquired an interest in the property, and sought to have approved
a single family dwelling on the subject property. On September
21, 2005, Yamhill County approved Petitioners’ claim, allowing
the establishment of a single family dwelling on the subject
property. Yamhill County found that Petitioners had a continuous
ownership interest since January 10, 1983.

6.

Under OAR 125-145-0030, Petitioner also submitted a claim to
DAS on Cctober 6, 2005. DAS, in turn, forwarded the claim to
DLCD, the Regulating Entity, under 0AR 125-145-0050, and provided
notice of the claim, to third parties within 750 feet of the
subject property, and allowing submittal of written comments on
the claim therefrom. OAR 125-145-0080.

7.

On July 31, 2006, and under authority of OAR 125-145-0100,
GLCD provided a Draft Staff Report and Recommendation, and mailed
a copy to Petitioners. Petitioners, in turn, submitted comments,
evidence and information to DAS in response to the draft staff
report. On August 14, 2006, DAS and DLCD issued the Final Order
in Claim No. M 122647 (hereinafter "Order"), together with the
Final Staff Report and Recommendation of DLCD {hereinafter "Staff
Report”), also dated August 14, 2006.

/77
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3.

The final order, which incorporated the final staff report
of DLCD by reference, provided that "the State of Oregon will not
apply the following Taws to the claimants' development of a
dwelling on the 41.6-acre property: applicable provisions of Goal
3, ORS 215 and OAR 660, division 33, enacted or adopted after
October 9, 2004." Order at 1. The final staff report stated that
“The ctaimants . . . acquired the subject property on October 9,
2004, following the death of their father, Marvin Carkuff. The
claimants’ parents, Marvin and Margaret Carkuff, transferred the
subject property to a revocable Tiving trust on January 10, 1983,
with themselves as trustees.’ The claimants were jdentified in
the trust and a 1990 amendment to the trust as successor trustees
upon the parents’ death. . . . However, they were not appointed
successor trustees, and therefore did not acquire the subject
property until their father’'s death."” Staff Report at 3. The
report, at note 2, added “A copy of the trust agreement is
included in the claim.” Id. at n.2. Attached to this petition is
a copy of the order from which the judicial review is sought, and
a copy of the trust agreement included in the claim..

9.

Petitioners were adversely affected by the Final Order
because the order, even though it approved their claim, denied
them the ability to establish a single family dwelling on the
41l.6-acre parcel in Yamhill County, determined by the county to

have been acquired by them in January, 1983. Petitioners stated
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the inability to establish that dwelling on the parcel had
resulted in a loss of value of $100,000.
9.

This Court has jurisdiction over this matter pursuant to ORS
1B83.484(1).

10.

The order is erroneous and should be reversed or remanded
for the following reason: DLCD and DAS erroneously interpreted
provisions of the revocable living trust agreement by failing to
recognize the claimants were beneficiaries under the trust
agreement, had been so continuously since 1983, and as
beneficiaries had an interest in the subject property that was
property of the trust,

11,

No request was made to DAS or DLCD for any stay to the
challenged order. OAR chapter 125, division 145 does not
authorize claimants to seek a stay from either the Department or
the Regulating Entity.

12.

Pursuant to ORS 183.497, Petitioner is entitled teo its

reasonable attorney fees and costs in this matter.
13,

Wherefore, Petitioner prays for the following reliaef:

(a) That the Order be reversed or remanded;
/17
/1
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(b) That Pevitioner be awarded his reasonable attorney fees and
costs in this matter; and
(c) That Petitioner be granted such other relief as the Court

deems appropriate.

DATED this 1lth day of October, 2006.

Respectfully submitted,

David B. Smith, 0SB #88315
6950 S5.W. Hampton, Suite 232
Tigard, OR 97223-8331

(503) 624-9351

FAX (503) 598-3028
attyd_smith@hotmail.com
Attorney for Petitioners,
Kathryn McCallie, Bette J.
Suderman, and Barbara L.
Thompson

G618-002 . pat
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REVOCABLE LIVING TRUST AGREEMENT

This Agrowsent is sntered iato befwern HAR&KH P. CARMUFF and HAAGARET
¥. CARXUEF, as Trustors, and MARVIH P. CARKUEF and HARGAHET £. CAREUTE, o
Truatees, for the purpese of grrablishing a trust and dizeccisg chat che
trust cetate he beld, mannged, and distribured on the folloving terms ond
conditions:

ARTICLE T

The Trustors heve transferred and delivered to the Trustees the preperty
deperibed in Schedule A scuached herete, which propsrby snd any interest
therein zp the Trustees have recelved or may hereinzfrersacquire shall
comstirute the trust ectace and be vyested in the Trustees, The Trustors
or any other person may give or devise tp che Trustees any ndditional
ptoperty, resl or peroonsl, including life inpuranes policies, ot sny time,
vhich upon zcreptence tharesf by the Trustees shall become z part of rhe
trunt estate suhjest to ail the kerms nf this Agreement.

ARTTCLE IT

The Trustors may ab any time, by written inphrument executed by the
Trustors mnd Filed with the Trustees, revoke this Agreement, withdrav fzom
rhe tryer estage, discharged of che trust, the vhole sx my port of the
principsl and accuculated income, oF alter oF amend the termo of this
Agreesens, The rights of wevoention, withdraval, alteration, aod amendment
reserved by the Trustors wunk be exercined personally by them and may wot

be exercissd hy any ather person, intluding any agent, guzpdian, conEeTvRLOT:

pr SuccesonT TTUsEeR.

ARTICLE TIT
In the event of the deach, jncapacity, uowillingswno, o inabilicy of

either Trustee Lo seIve OF pezfora bis or her responnibilitiea hereunder,

che surviving or vommining Truates sholl be entitled asud sucherized te acs

a3 the sole Truntee hereunder. fn che event that both Trustees ot &ny time

should becowe incapacicated, or be unable or wewilling te serve for say

reapon, or im Ghe event of their deccane, the TTuptoTd pereby oame their
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daughter, Bette Joan West, a0 sale Successor Trustee, but should ohe be ungble
pT unvilling to serve, then the Trustorz oame their daughres, Barbaza Lee
Holthusen, us Suceesaor FTrustee, and phould ghe be unable oy wawilling te
serve, then the Yrustors pams their daughter, Tachrym Ireame HeCallie, oo
Successor Trustee. Any pover or authoticy couferred wpon the Irustens under
thin Trust Apreement may alse be exercized by & Successer Iruotee.
ARTICLE IV
During the lifetime of the Irustors, or rhe survivor, the Trustees shall
dircribute te or for the benefit of the Trustors, or the survivor, income
and principal from che trust estate in such amounts and at such times as
determined by the Trustees te be mecesssry for the healch, mainteoance, and
support of the Trumters, or the surviver, ¢o ennble them to maintain the
ptandard of living te which they zre sccustomed, taking imto sccount other
fundr pvailable for chat purpose to vhich the Trustees have actual kmovledge,
po lpap as A Trustor lives, of pnnil income and pringipal kave been
exhausced.
ARYICLE ¥
‘.]?“ the death of either Truster, the Irustess way in bis or her
dincracion pey put af the trust estate the dzceaned Trustor's just debts
and elaimg, wxpenses of last illoess and funeral, and sny wther costn and
gxrpanses imecurved oF necensary Lo piminater apd cetrle che decesned Trustox's
probote or mou-probate estate. In addictinn, the Trustees may pay uli ox
any patt of any federal eatale or atale inheritence raves which may be due
svd owing upon the death of sither Truster. If 2 Trustor dies lesving oo
cn!ate'lubjcct to probete of vhich o FPersomal Bepresentative shall be
tppointed, the Trusnees may pay direetly tuv or through the Perscnal
Bepresentative any of the zbove ohligacions ond lisbilities.
ARTICLE VI
Upon the deeth of the gurviving Trustor, and the payment of any
pucatanding or resaining gbligotipnr or expenses, natate or inheritanee
vaxes, or brher lisbilicies as ser forth above, the remaining btrust aadets,
prineipal and aecrued income, shall be held, sdminiptered, nnd diatribuced
ns follovn;

L. Ten peccent (107) thereof to be divided equally betveen the following

PLCE 1 - IRMOSET AGREEHERT
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charitable organizaciens: JBerhel Baptist Chureh of HeHinoville, Oregon,
and the Consexvative Baptist Foreigs Mission Society of Wheaton, Illinpis;

B. Ninery percemt (901) thereaf to be distributed equatly amwng the
Trustors' thildren, BETIY JOAHR HEST,.EARBARA LEE ROLTHUSAN, and KATHRYH TRENE
HCCALLIE, share and share olike for rheir owu use and bemefit Forever.

If, at the time of such division ond distribution of the krusc estate,
any of the above named individual beneficiaries shall be deceased leaving
auy lineal descendanga surviving, then the shave so distribucable to said
beneficiary sball be distribured awong the survivisg lineal descemdants of
said bepeficiary by ceprescatatioo and in the event thac soy said benefieiary
shall §i= witkout any iineni descendants surviving, the share of said
beneficiary shall be distributed among the remaining beneficiarier and the
lineal descendanty of amy benefiviary dying leaving descendants purviving.

ARTICLE ¥IZ

The Trustees chall have and exercise the :xclusivg magageoedt and contral
of the aboece vomprising the trust escace. In addivion to all povera
conferred dpon Trustees by law, Che Trustees shall bave che righe and pover
to wmanage, sell, weinvest, and to do anyuhing =lce vhich ao ourxight ovmer
of property could do, subject only to rche express terms of this Agresmenc.
The Trustees shall not be subject to any legal or other restrictions as to
investmentn, including those ochervice applicable te Irustees. The Trustezn
phall invesr the tzust funds in a manner saleulated, in their sole judgment,
vo moximize the incoms thersfrom consistenc with the zensonable safety of
the prineipal. The Iruscces =y also ar their diserecion retais amy property
im the trust estate vhich may be umprpductive but have other pon—financial
benefit or worth.

AXTICLE VIII

Ho Successoy Trusfae bercunder shall be Bndnr any dury tv exawine,
verify, question, or andit the hooks, recoTdd, dccmunts, or Rransactions
of any preceding Irustee, and mo Successor Truscee shall be iiable ot
reaponsible in any way for apy scts or defaulta of any predscessor Trucken,
nor for any lesa op expense from or veezsioned by anytbing done or neglected
to be done by any predecesser Irustee. A Successor Trustec shall emly be

liable For her owm willful defaultn and deliberaie wroogdoing, and shall
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woL be lisble to ary person Eor any lomn op damage which R2Y oceur in the
faithful execution of her duries voder this Trust Agreement, including any
loas pr deplecion whick omy srise frow any investment made in zepordepce
vith the Trust AgTreement, pm nuy ur.}m:: long which way be oecanigned by the
exercioe of any dimcrerionary pever nithorized hezein, without her willful
defpuls ox delibarace vrongdoing, or unlegs nuc:i: loos of damage be occalnisued
by the villful viclatien of mny express provicion herpof. ‘rhe:Sucm:unu:‘
Tregtes akell gos Ge Linkls For amy atonr meda ig ErTd fai;h. and de boud
or other wscoking shall be required of the Suscmsmor Tousmee in any
Jurindierion.

ARTICLE 1X

Heither the principal mor the income of the LXURC esbate shall he lisble
for the debrs of any beneficiary bhereunder, nor akall bbe seme be pubiecr
te seizure by any ereditor of amy beneficiary wnder any lien or proceading
2t low or in equiry, und na beaeficinry hersunder shall have pover to aseil,
asaign, tranofer, encumber, or in any other mswner o anticipate or dispans
of ber intermar in the teust satate or the income produced theredy prior
to its nertual distriburion by the Iruocee vp che beneficinry,

ARTICIE X

The lave of the State of Oregon phall govern with Teapect to the validiey
end interpretation of thip AgrTeement and with respeer to all guantions
relating to the sdminircration end distribution of rhe trusg cotate,

Thin Agreement ahell be binding upon che heirs, EXRCUTLTE ,
administrarors, snd successors in interent of the paztien.

If agy provision of thin trust vhall be detesmined to e invalid ox
uwmenfozeable, the remsining provisions t:hc':jeui:; #hall continue to be fully
effective.

IN WLZINESS VHERXOF, the pazties hereto have et their bands end execuced
this document in HeMinaville, Tamhill County, Orvegon, ow this =~ day

of January, 1983,

Trustor Iruatee

Truator ' Trustee
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SCHEDULE &
ASSETS OF REVOCABLE LIVIKG rausT AGBEZMENT

HARVIE PURL CARKDFF aud ﬂAR&&RET EHHA CARKUFY,

. Irutrprs
HARVIN PURL CARKUFF and MARGARET DiMx CARKUFF,

Irustpes

1. Reni Property and residencs loeated ap Route 2, Box 28%, Sheridan,
Yaumhill County, Oregon,

Z. Raeal PYoperty located im Mwuntrail éauncy, Horch bakota.

d.  Jersey Cenrral Pourr & Lighe Company, Arkansasz Fover & Lighr Company,
and Portland Generzl Elecrric Compaty bonda,

4.  Howney Harket funds held by Fizmt Fedepni Savings & loan of HcHinoville,
Oregon.

5. 0.5, Trzarury cercvificace.

6. Checking and daving aceounts held at First Fedewal Savings & Loan
ef HeMinoville, Ozegon and Firor Warional Baglk of HeoHimnville, Oregon.

7. Hotor vehicles.
B. ¥ousshold pesds and fursishings, and Jevelry.
#. Liveozock, farming tools and equipment.

10, Haw York life, Srandard Inburance Compzny, nnd Hurunl
insurance policier, :

APPROVED:
Truntor Trustoe

JIrvaver | Trustee

s P RN

R rry
St
4 A3
ST

e
*%:-;-,-r':"»rf:
o fAR Ty E gt
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FIRST AMENDHMENT TO REVOCABLE LIVING TRUST AGREEMENT

MARVIN P. CARKUFF and HMARGARET EMMA CARXUFF, being the
Trustors under an Agreement dated the 10th day of January, 1983,
wherein MARVIN P. CARKUFF and MARGARET EMMA CARKUFF are designated
as Trustees, hereby amend sald Revocable Living Trust Agreement as
follows:

A. Article IIT thereof is hereby deleted and in its place
iz substituted the following new paragraph:

ARTICLE TIT

In the event of the death, incapasity,
unwi%lingneés, or inability of either Trustee
¢y serve or perform his or her responsibilities
hersunder, the surviving or remaining Trustee
shall be entitled and authorized to act as the
sole Trustee hereunder. In the event that both
Trustees ©pr a surviving Trustee at any time
should become incapacitated, or be unable or
unwilling to serve for any reason, or in the
event of-thai: death, the Trusters hereby name
thejr children, BETTY JOAN SUDERMAN, BARBAHA
1LEE HOLTHUSEN, and KATHRYN IRENE MeCALLIE, as
successor Trustees. in the event that cne a¥f
them should be unable or unwilling to serve,
then the remaining Successor Trustees shull be
entitled and authorized to écé? ili_éacisioﬁ;“‘_d‘
reguired to be made by ?ha Successpr Trustees
shzll be upanimous, Any power or authoriiy
conferred upon the Trustees under this Trust
Agreement way also be exercised by Lthe
cuceessor Trustees, and all right, title, and
interest in the trust property shall vest in

the Successor Trustees.

B. In all cther respects the said Trust Agreement dated
FO
Page 1 ~ FIRST AMERDMENT \“‘
{{ @/
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January 10, 1583, is hereby ratified and confirmed as executed

IH WITNESS WHEREUF, the szid MARVIN P. CARKUFF and HARGARET
EMMA CARKUFF, as Trustors, and MARVIN P. CARMUFF and MARGARET ENMA
CARKUFF, as Trustees, have set their hands and executed this First
Amendment to Revocable Liviné ~Trust Agreement in HeMinnvilla,

Uregon, on the _44/  day of Aungust, 19%0.

/
ﬁuMercrmf)LwCU—— 5/]?/n:4p.ﬁu’ (_m, /J’Z‘

'I’rustar K |,: Trustee
i
“77%".- fiphely r«/ £ /7 (../,n,// At tau ot & G ‘-fgrt-{./
Trustgr Tr%%ﬁee o
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BEFORE THE DEPARTMENT OF ADMINISTRATIVE SERVICES AND
THE DEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT OF
THE STATE OF OREGON

FINAL ORDER
CLAIM NO M122647

IN THE MATTER OF THE CLAIM FOR )
COMPENSATION UNDER ORS 197 352 )
(BALLOT MEASURE 37) OF )
Katherine T McCallie, Betle ] Suderman, ang )
Barbara L. Thompson, CLAIMANTS )

Clamants: Katherine I McCallie, Bette J Suderman, and Barbara L Thompson
{the Claimants)

Property: Township 58, Range 6W, Section 13, Tax lor 700, Yamhill County {the Property)

Claim: The demand for compensation and any supporiing information received from the
Claimants by the State of Oregon {the Claim)

Claimants submitted the Claim to the State of Oregon under ORS 197 352 Under AR 123-
145-0010 g1 sey., the Depariment of Administrative Services {DAS) referred the Claim to the
Department of Land Conservation and Development (DLCD) as the regulating entity  This order
i5s based on the record herein, including the Findings and Conclusions set forth in the Final Staff
Report and Recommendation of DLCD (the DLCD Report) attached to and by this reference
incorporated into this order

ORDER

The Claim is approved as to laws administered by DLCD and the Land Conservation and
Development Commission (LCDC) for the reasons set forth in the DLCD Report, and subject to
the following terms:

1 Inlieu of compensation under QRS 197 352, the State of Oregon will not apply the
following laws 1o the claimants' development of a dwelling on the 41 6-acre subject property:
applicable provisions of Goal 3, ORS 215 and OAR 660, division 33, enacted or adopted zfier
October 9, 2004 The department acknowledges that the relief to which the claimants are
entitied under ORS 197 352 will not ajlow the claimants 1o use the subject property in the
manner set forth in the claim

2 The action by the Siate of Oregon provides the state’s authorization o the claimants 10 use
the subject property for the use descnbed in this report, subject to the standards in effect on
October 9, 2004 Al that time, the property was subject to applicable pravisions of Geal 3,
ORS 215 and OAR 6690, division 33, currently in effect

3 Tothe exient that any Jaw, order, deed, agreement or other legally enforceable public or

private requirement provides thai the subject property may not be used without a permit, license
or ather form of authorization or consent, the order wilt not authorize the use of the property

FINAL ORDER Page 1 of 3
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uniess the claimants first obtain that permit, license or other form of authorzation or consent.
Such requirements may inciude, but are not limited lo: a building permit, a land use decision, a
“permit” as defined in ORS 215 402 or 227 160, other permits or anthorizations from local, state
or federz] agencies and restrictions on the use of the subject property imposed by private parties

4 Any usc of the subject property by the claimants under the terms of the order will remain
subject to the following laws: (a) those laws not specified in (1) above; (b) any laws enacted or
enforced by a public entity other than the Commissien or the department; and (c) those laws not
subject to ORS 187 352 including, without limitation, those laws exempted under

DORSE 197.352(3)

5 Without limiting the generality of the foregoing lerms and conditions, in order for the
claimants to use the subject property, it may be necessary for them to obtain a decision under
ORS 197 352 from a city and/or county and/or metropolitan service district that enforces land
use regulations applicable to the property Nothing in this order relieves the claimants from the
necessity of obtaining a decision under ORS 197 352 from 2 local public entity that has
jurisdiction to enforce a land use regulation applicable to a use of the subject property by the
claimanls

This Order is entered by the Deputy Director of the DLCD as 2 final order of DLCD and.the
Land Conservation and Development Commission under ORS 197.352, OAR. 660-002-0010(8),
and OAR 125, division 145, and by the Deputy Administrator for the State Services Division of
thé DAS as a final order of IYAS under ORS 197 352, OAR 115, division 145, and ORS 293

FOR DLCD} AND THE LAND CONSERVATION
AND DEVELOPMENT COMMISSION:
Lane Shelterly, Direclor

(etr-R-Hnkon

Cora R Parler, Députy Director
DLCD
Dated this 14" day of August, 2006

FOR the DEFARTMENT OF ADMINISTRATIVE
SBERVICES:

Dugan }Sctly, Depuiﬁf Administrator
IDAS, State Services Division

Dated this 14" day of August, 2006
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NOTICE OF RIGHT TO APPEAL OR OTHER JUDICIAL RELIEF
You are entitled, or may be entitled, to judicial remedies including the following:

1 Tudicial review under ORS 183 484: Judicial review under ORS 183 484 may be obtained by
fling 2 petition for review within 60 days from the service of this order A petition for judicial
review under ORS 183 484 may be filed in the Circuit Court for Marion County or the Circoit
Court in the county in which you reside

2 A cause of action under ORS 197 352 (Measure 37 (2004)): If a land use regulation
continues lo apply to the subject property more than 180 days after the present owner of the
property has made written demand for compensation under ORS 197 352', the present owner of
the property, or any interest therein, shall have a canse of action in the circuit court in which the
real property is Jocated

(Copies of the documents that comprise the record are available for review at the Department's
office at 635 Capitol Street NE, Suite 150, Salem, Oregon 97301-2540)

FOR INFORMATION ONLY
The Oregon Department of Justice has advised the Department of Land Conservation and

Development that “[i)f the curren! owner of the real property conveys the property before the
new use allowed by the public entity is established, then the entitlement io relief wil] be tost *

' By order of the Marion County Circuit Court, " ali time Jinas vnder Measwe 37 [were] suspended indefinitely” on
October 25,2005 This suspension wes lified on March 13, 2006 by the court  As a result, a period of 139 days (the
awmber of days the time lines were suspended) has been added to the 180-day time period under ORS 197 352({6)
for claims that were pending with the stale on October 23, 2005

FINAL ORDER Page 3 of 3
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ORS 197.352 (BALLOT MEASURE 37) CLAIM FOR COMPEMSATION

OREGONDEPARTMENT OF LAND CONSERVATION AND DEVELOPMENT
Final Staff Report and Recommendation

August 14, 2006
STATE CLAIM NUMBIR: M122647

NAMES OF CLAIMANTS: Katherine I McCallie
Bette J Suderman
Barbara L. Thompson

MAILING ADDRESS: Katherine ] MeCallie
14275 Southwest Peavine Road

McMinnville, Oregon 97128

Bette I Suderman
1335 Southeast Barberry Street
Draltas, Oregon 97338

Barbara L. Thompson
35576 Dow Lane
Astoria, Oregon 97103

PROPERTY [IDENTIFICATION: Township 58, Range 6W, Section 13
Tax lot 700
Yambill County

DATE RECRIVED BY DAS: October 6, 2005

180-DAY DEADLINE: August 21, 2006

L SUMMARY OF CLAIM

The claimants, Kalherine McCallie, Bette Suderman, and Barbara Thompson, seek compensation
in the amount of 5105,000 for the reduction in fair market value as a result of land use
regulations that are zlleged to restrict the use of certain private real property The claimants
desire compensation or the right to develop a dwelling on the 41 6-acre subject property The
subject property is located on the southwest side of Gopher Valley Road, approximately three
thousand feet northwest of the intersection with Gopher Valley Road and Graver Road, near
Shendan, in Yamhill County (See ¢lzim )

' This date reflects 180 days from the date the claim was submitted, as extended by the 139 days that =1} limelines
under Measure 37 were suspended during the pendency of MacPherson v Depr of Admin Srves . 340 Or I?

(2006)

M122647 - MeCallie ]
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II. SUMMARY OF STAFF RECOMMENDATION

Based on the findings and conclusions set forth below, the Department of L and Conservation and
Development (the depariment) has detérmined that the claim is valid. Depariment staff
recommends that, in Yieu of compensation, the requirements of the following state laws enforced
by the Land Conservation and Development Commission (the Commission) or the department
not apply to the claimants’ development of 2 dwelling on the 41 6-acre subject property:
applicable provisions of Statewide Planning Goal 3 (Agricultural Lands), ORS 215 and Oregon
Administrative Rules (OAR) 660, division 33, enacted or adopled afier Octobe; 9, 2004 These
Jaws will not apply to the claimants only to the extent necessary lo allow them Lo use the subject
property for the use described in this report, and only to the extent that use wus permitted when
they acquired the property on October 9, 2004 The department acknowledges that the retief to
which the claimants ate entitied under ORS 197 352 will not allow the ¢laimants to use the
subject property in the manner set forth in the claim  (See the complele recommendation in
Section VI of this report )

L. COMMENTS ON THE CLAIM

Comments Received

On June 8, 2006, pursuant to OAR 125-145-0080, the Oregon Department of Adnministrative
Services (DAS) provided written notice fo the owners of surrounding properties  According to
DAS, one writlen comment was received in response to the 10-day notice

The commenl is relevant to whether the laws that are the basis for the claim, regarding flood
plain zoning, are exempt under ORS 197 352(3) The comment has been considered by the
department in preparing this report {See the comment letler in the department’s ¢lzim file )

I'V. TIMELINESS OF CLAIM

Requirement

QRS 197 352(5} requires that a written demand for compensation be made:

I For claims arising from land use regulations enacted prior to the effective date of Measure 37
(December 2, 2004), within two years of that effective date, or the date the public entity applies
the land use reguiation as an approval criteria to an application submitted by the oWner,
whichever is later; or

2 For claims ansing from land use regulations enacled after the effective date of Measure 37
{December 2, 2004), within two years of the enastrnent of the Jand use regulation, or the date the
owner of the property submits a land use application in which the land use regaulation 15 an
approval critenia, whichever is later

Fipdioes of Fact

This claim was submitted to DAS on October 6, 2005, for processing under OAR 125,
division 145 The claim identifies House Bilt 3662 and Yamhili County Zoning Ordinance 310
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as the basis for the claim  Only laws thal were enacted or adopled prior to December 2, 2004,
are the basis for this claim

Conclusions

The claim has been submitted within two years of the effective date of Measure 37 {December 2,
2004), based on Jand use regulations enacted or adopled prior to December 2, 2004, and is
therefore timely filed

V. ANALYSIS OF CLAIM

1. Owpership

ORS 197 352 provides for payment of compensztion or relief from specific laws for "owners” as
thal term is defined in QRS 197 352 ORS 197 352(11 () defines "owner" as "'the present
owner of the property, or any interest therein ™

Findings of Fact

The claimants, Katherine McCallie, Betle Suderman and Barbara Thompson, acquired the
subject property on October 9, 2004, following the death of their father, Marvin Carkuff The
claimants' parents; Marvin and Margaret Carkuff, transferred the subject property to a revocable
living {rust on January 10, 1983, with themselves as trustees ? The claimants were identified in
the trust and a 1990 amendrnent to the trust as successor irusteas upon the parents” death,
incapacitation or other determination to appoint a successor However, they were not appointed
successor trustees, and therefore did not acquire the subject property until their father’s death

Conclusions

The claimants, Katherine McCallie, Bette Suderman and Barbara Thompsox, are “owners” of he
subject property as thal term is defined by ORS 197 352(11)(C), as of October 9, 2004 The
claimants’ parents are “'family members” a5 defined by ORS 197 352(11}(A) The
documentation in the claim establishes the parents’ ownership of the subject property as of
January 10, 1983

2. The Laws That are the Basis for This Claim

In order lo establish a valid claim, ORS 197 3152(1) requires, in part, that a law must restricl the
claimants’ use of privale real property in a manner thal reduces the {air markel value of the

| property relative to how the property could have been used at the time the claimants or a famity

member acquired the property

! A copy of Ihe trust agreement is included in the claim  Transfer of property to @ revocable wust does not result in 3
change in ownership for the purposes of ORS 197 352 However, in this claim, while the claimants asserr théir
parents acquired the property in § 946, they lave not provided any documeniation to suppori that acquisition date
The corliest acquisition date documented i 1his claim is the prrents’ transfer of the subject property to the trust in
1983 Consequently, for the purposes of the claimants' claim for compensation. the 1983 date is tie dote vpon
which the claimants family acquisition of the property must be based
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The claim indicales that the claimants desire o develop a dwelling on the 4] 6-acre property, and
that current tand use regulations prohibit that desired use

The claim is based generally on the applicable provisions of state law that require Exclusive
Farm Use (EFU) zoning and restrict uses on EFU-zoned land  The subject property is zoned by
Yarmhili County as EF-80 as required by Goal 3, in accordance with ORS 215 and QAR 660,
division 33, because the claimants’ property is “agricultural land” as defined by Goa) 3* Goal 3
became effective on January 25, 1975, and required that agricultural lands as defined by the Goal
be zoned BPU pursuant to ORS 215

Current land use regulations, particularly ORS 215 284 and OAR 660, division 33, enacted or
adopled pursuant to Goal 3, establish standards for the development of dwellings on existing or
any proposed parcel on EFU-zoned Jand

OAR 660-033-0135 (applicable to farm dwellings) became effective on March 1, 1994,

and interprets the statutory standard for a primary dwelling in an EFU zone under

ORS 215 2B3(1)(f} OAR 660-033-0130(4) (applicable to non-farm dwellings) became effective
on August 7, 1993, and was amended o comply with ORS 215 284(4) on March 1, 1994 The
Commission subsequently adopted amendments to comply with House Bil] 3326 (Chapter 704,
Oregon Laws 2001, effective on January 1, 2002), which were effective on May 22, 2002 (See
administrative rule history for OAR 660-033-0100, -0130 and -0135 )

Al the time the claimants’ family acquired the subject property in 1983, it was subject to
Yamhill County's acknowledged EFU zone * When the claimants’ family acquired the subject
property, the claimants’ desired use of the property would have been govemed by the county’s
acknowiedged EFU zone and the applicable provisions of ORS 215 then in effect ° On

January 10, 1983, ORS 215 2B3(1Kf) (1983 edition) generally allowed farm dwellings
“customnarily provided in conjunclion with farm use " Non-farm dwellings were allowed under
ORS 215 283(3) if they were determined to be compatible with {arm use, not interfere seriously
with accepted fanm practices, not materially alter the stability of the land use pattern in the area
and be siwated on generally unsuitable land for the production of farm crops and livestock

The claim does not establish whether or to what extent the claimants® desired deveioprrent of the
subject property was allowed under the slandards in effect when the claimants' family acquired
the property on January 10, 1983

* The claimants' property is ' agricultural Jand” breavse it conains Mational Resources Conservation Service Class
1-fV soils

* Yamhilj County's EFU zone was acknowledged by the Commission for complisnce with Goal 3 on Junz 12, 1080
" Aficr the county s comprehensive plan and land use regulations were acknowledped by the Commission as
complying with the statewide planning gozls, the goats and implementing rules no longer applicd direclly to
individual foczl land use ducisions  Byrd v Siringer, 295 Or 311 (1083} However, statulary requirements cantinug
to apply, and insofar o5 the state and loral provisions are materially the same, the loce] provisions must be
inlerprated consisient with the substance of the goals and implemenling rules  Forster v Polk County, 115 Or App
475 (1992} and Kenogy v Benton County, 115 Or App 131 (1992)
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Conclusions

The current zoning requirements and dwelling standards established by applicable provisions of
Goal 3, ORS 215 and OAR 660, division 33, were all enactéd or adopied afler the claimants’
family acquired the subject property These laws reswrict the use of the subject property relative
to the uses allowed when the claimants® family acquired the property However, the claim does
not establish whether or to what extent the claimants’ desired use of the subject properly
complies with the standards for land development under Yamhill County's EFU zone and
comprehensive plan in effect when the claimants’ family acquired the property on

January 10, 1983

3. Effect of Repulations on Fair Market Value

In order to establish a valid claim, ORS 197 352(1) requires that the )and use reguiation(s)
(described in Section V (2) of this report) must have “the effect of reducing the fair market value
of the properly, or any interest therein "

Findings of Hact

The claim includes an estimate of $105,000 as the reduction in the subject property’s fairmarket
value due to the reguiation{s) This amount is based on lintited restricred appraisal included with
{he claim

Conclusions

As explained in Section V (1} of this report, the claimants are Katherine McCallie,

Bette Suderman, and Barbara Thompson, whose family acquired the subject property in 1983
Under ORS 197 352, the claimants are due compensation for land use regulations that restrict the
use of lhe property and have the effect of reducing its fair market value. Based on the findings
and conclusions in Section V (2) of this report, Jaws enacled or adopted since the claimants’
family acquired the subject property restrict the claimants’ desired use of the property The
claimants estimate that the effect of the regulations(s) on the fajr market value of the subject
property 15 a seduclion of $105,000

Without a complete appraisal or other documentation, and without verification of whether ar the
extent to which the claimants’ desired use of the subject property was aliowed under the
standards in effect when the claimants’ family acquired the property, it is nol possible to
substantiate the specific dollar amount by which the land use reguiations have reduced the fair
markel value of the property Nevertheless, based on (he evidence in the record for this claim,
the department deterrnines that the fair market value of the subject property has been reduced (o
some extent as 2 result of land use regulations enforced by the Commission or the department
since the claimants’ family acquired the property

4. Exemptions Under ORS 197.352(3)

ORS 197 352 does not apply to certain land use regulations In addition, under ORS 197 352(3),
certain lypes of laws are exempt from QRS 197 352
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Findines of Fact

The claim is based on state land use regulations that restrict the use of the subject property
relative to the uses permitied when the clzimants’ family acquired the property, including
applicable provisions of Goal 3, ORS 215 and DAR 660, division 33 With the exception of
amendments enacled or adopled afier 1983, these laws were in effect when the claimants’ family
acquired the property

Conclusions

It appears that, with the exception of amendments to Goal 3, ORS 215 and OAR 660, the generai
statutory, goal and rule resirictions on residential development of the subject property were in
effect when the claimants’ family acquired the property on Tanuary 10, 1983 Asa resuit, these
laws are not exempt under ORS 197 352(3)(E) only to the exient they were enacted or adopted
after January 10, 1983

Laws in effect when the claimants’ family acquired the subject property are exempt under

ORS 197 352(3)(E) and do not provide 2 basis for compensation Other land use laws enacted or
adopted for a purpose set forth in ORS 197 352(3)(A) to (D) are also exempt and would not
provide a basis for compensation In addition, Yamhill County notes thai the subject property is
located in a flood plain zone ORS 197 352(3)(B) specifically exempts reguiations “restricting
or prohibiting activilies for the protection of public heath and safety ™ To the extent the
county’s flood plain regulations are based on stale law, these regulations would be exempt under
ORS 197 352(3)(B)

V1l FORM OF RELIEF

ORS 197 352(1) provides for payment of compensation to an owner of private real property if
the Commission o7 the department has enforced one or more laws that resirict the use of the
property in a manner that reduces its fair market value. In lieu of compensation, the department
ay choose to nolt apply the law in order to allow the present owner to carry out a use of the
properly permitted at the time the present owner acquired the property The Commission, by
ruje, has direcled that if the department determines a claim is valid, the Director of the
depariment must provide only non-monetary relief unless and until funds are appropriated by the
legislature to pay claims

Findings of Faef

Based on the findings and conclusions set forth in this report, laws eaforced by the Commission
or the department restrict the claimanis’ desired use of the subject property The claim asserts
Lhat existing state land use regulations enforced by the Comniission or the department have the
effect of reducing the fair market value of the subject property by $105,000 However, because
the claim does not provide an appraisal or other relevant evidence demonstrating that the land
use regulations described in Section V {2) reduce the fair market value of the subject property, a
specific amount of compensation cannot be delermined In order to determine a specific amount
of compensation due for this claim, it would also be necessary to verify whesher or the extent to
which the claimants’ desired use of the subject properly was allowed under the standards in
effect when thelr family acquired the property Nevertheless, based on the record f{or this claim,
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the departraent has determined thal the laws on which the claim is based have reduced the fair
market value of the subject property to some extent

No funds have been appropriated at this time for the payment of claims  In Jieu of payment

of compensation, ORS 197 352 authorizes the department to modify, remove or not apply all
or parts of certain land use regulations to altow Katherine McCallie, Bette Suderman, and
Barbara Thompson 1o use the subject property for a use permitted at the time they acquired the
property on Oclober &, 2004

At the time 1he claimants acquired the subject property it was zoned EF-80 by Yamhill County
and subject to the current ot size and dwelling standards under Goal 3, ORS 215 and QAR 660,
division 33, and as described in Section V (2) of this report

In addition to the applicable provisions of Goal 3 and ORS 215 and QAR 660, division 13, in
effect on October D, 2004, and other laws in effect when the claimants acquired the subject
property, there may be other laws that apply o the clzimants’ use of the property that have not
been identified in the clairn  This report addresses only those state taws that are identified in the
claim, or that the department is certain apply Lo the subject property based on the uses that the
claimants have identified Similarly, this report only addresses the exemptions provided for
under ORS 197 352(3} that are clearly applicable given the information provided to the _
department in the claim

Conclusions

Based on the record, the depariment recommends that the claim be approved, subject to the
following terms:

I Inlieu of compensation under ORS 187 352, the Stale of Oregon will not appiy the
following laws to the claimants’ development of a dwelling on the 41 G-acre subject property:
appliceble provisions of Goal 3, ORS 215 and OAR 660, division 33, enacied or adopled afier
October 9, 2004 The department acknowledges that the relief to which the claimants are
entitled under ORS 197 352 will not allow the claimants to use the subject property in the
manner set forth in the claim

2. The action by the State of Oregen provides the state’s authorization to the claimants to use
the subject property for the use described in this report, subject to the standards in effect on
October 8, 2004 At thal time, the property was subject to applicable provisions of Goal 3,
ORS 2135 and QAR 660, division 33, currenlly in effect

3 Tothe extent that any law, order, deed, agreement or other [egally enforceable public or
private requirement provides that the subject property may not be used without a permil, license
or other form of authorization or consent, the order will not authorize the use of the property
unless the claimants first oblain that permit, license or other form of authenzation or consenl
Such requirements may include, but are not limiled 100 a building permit, a land use decision, a
“permit” as defined in ORS 215 402 or 227.160, other permils or authorizalions from local, stale
or federal agencies and restrictions on the vse of the subject property imposed by private parties.
4. Any use of the subject property by the ciaimants under the terms of the order will remain
subject to the following Jaws: (a) those laws not specified in (1) above; (b) any laws enacled or
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enforced by a public entity other than the Commission or the department; and (c) those laws not
subject to ORS 197 352 including, without limitation, those laws exempted under
QRS 157 352(3)

5 Without limiting the generality of the foregoing temms and conditians, in order for the
claimants to use the subject property, it may be necessary for ihem {o obtain 2 decision under
ORS 197 352 Forn a city and/or county and/or metropolitan service district that enforces land
use regulalions applicable to the property Nothing in this order relieves the claimants from the
necessity of obtaining a deciston under QRS 197 352 from a local public entity that has
jurisdiction to enforce a land use regulation applicable to a use of the subject property by the
claimants.

VII. COMMENTS ON THE DRAYT STAFF REPORT

The department issued its drafl staff report on this claim on fuly 31, 2006 OAR 125-145-
0100(3), provided an opportunity for the claimants or the claimants' authorized agent and any
third parties who submitted comments under QAR 125-145-0080 to submil writien comments,
evidence and mformalion in response 1o the draft staff report and recommendation  Comments
received have been {aken into account by the depariment in the issnance of this final report
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